
Unfair, Inefficient, 
Unpredictable
 Class Action Flaws and  
 the Road to Reform

August 2022



11 �Class Actions 
Benefit 
Attorneys—
Not 
Consumers
�Fee-Centric Class 
Settlements Abound

Low Participation 
Rates and Meaningless 
Cy Pres Awards

Incentivizing Frivolous 
Lawsuits Costs 
Consumers

Contents

01 02 03
Chapter Chapter Chapter

1 Executive  
Summary

5 Class 
Actions 
Fail to 
Serve Their 
Intended 
Purpose

John H. Beisner, Jordan M. Schwartz, and 
Paden Gallagher, Skadden, Arps, Slate, 
Meagher & Flom L.L.P.

© U.S. Chamber of Commerce Institute  
for Legal Reform, August 2022.  
All rights reserved.

This publication, or part thereof, may not 
be reproduced in any form without the 
written permission of the U.S. Chamber  
of Commerce Institute for Legal Reform.

12

18

22



35 Class Actions 
Are an  
Inefficient 
Method of 
Compensating 
Consumers
“No-Injury” Class 
Actions

The Inefficiency and 
Unfairness of “Issues 
Classes”

Class Actions Are Not 
Intended or Equipped 
to Deter Conduct or 
Enforce Law

49 Potential 
Solutions
Prioritizing Class 
Member Benefit 

Ethical Reforms

Structural Reforms

04 05 06

07

Chapter Chapter Chapter

Chapter

29 ��Class 
Actions Are 
Prone  
to Ethical 
Abuses
Self-Dealing, 
Named-Plaintiff-
Only Settlements, 
and Extortionary  
Demand Letters

TPLF Generates 
Additional Ethical 
Problems

55 Conclusion

57 Endnotes

30

36

50

32

41

51

44

52



01

Executive 
Summary

Chapter



Class actions were intended to be an exception to the well-established 
rule that aggrieved parties must assert their claims in courts individually 
and that only the parties actually named in lawsuits may be bound by 
a resulting judgment. That principle remains the law,1 but this form of 
aggregate litigation has become increasingly common, allowing a named 
plaintiff (and his or her attorney) to assert in a single lawsuit the claims 
of a loosely defined group of unnamed individuals without their prior 
knowledge or consent.

In theory, class actions are 
supposed to increase access 
to justice for aggrieved 
persons who might not 
otherwise be afforded their 
day in court by permitting 
plaintiffs to band together 
and collectively seek relief 
for all members of the 
proposed class that have 
allegedly experienced the 
same injury. The procedural 
device also incentivizes 
attorneys to represent 
such proposed classes. 
The amount of potential 
damages at stake in an 
individual lawsuit (e.g., 
the price of a purportedly 
deceptively marketed 
sandwich paid by a single 
consumer) is often negligible 
and far exceeded by the 
cost of litigating such an 
action. As a result, pursuing 
the claim of a single person 

in an individual case may 
not offer counsel prospects 
for a reasonable fee 
payment. However, seeking 
recovery for thousands of 
putative class members (if 
successful) could generate 
very large contingency 
fees, typically 20-33% of 
the total amount, making 
class actions a more 
attractive form of litigation 
for plaintiffs’ lawyers.2 
Proponents of the class 
action system typically 
promote this idyllic view, 
holding class actions out as 
pro-consumer devices that 
effectively and efficiently 
provide compensation for 
injuries suffered by large 
groups of people.3

This sanguine picture, 
however, is belied by facts 
indicating that consumer 
class actions are often 
actually an inefficient—
and unjust—mechanism 
for vindicating private 
rights. As set forth in this 
paper, in many instances, 
the only “winners” in the 
class action system are 
the plaintiffs’ lawyers who 
are paid handsomely to file 
class actions (often based 
on meritless theories) that 
ultimately provide little 
(if any) real benefit to the 
absent class members, 
generate all sorts of ethical 
issues, and needlessly 
protract litigation. 
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“... [I]n many instances, the only ‘winners’ in the 
class action system are the plaintiffs’ lawyers 
who are paid handsomely to file class actions ....”



First, this paper explores 
the history of the modern 
American class action 
system, which was initially 
crafted at least in part 
to enable more efficient 
resolution of civil rights 
violations. While the 
progenitors of the rule 
focused on class litigation 
as a way for similarly 
situated citizens to remedy 
discrimination, class actions 
quickly morphed into a device 
for asserting a wide array of 
other types of claims. Today, 
class actions often focus on 
questionable claims of no 
real interest to the allegedly 
aggrieved putative class 
members—for example, 
allegations that consumers 
would not have purchased 
a particular product had 
the manufacturer more 
prominently disclosed that 
it was not manufactured in a 
particular location.4 In short, 
consumer class actions have 
veered from their aspirational 
roots and become a vehicle 
for generating profit for the 
plaintiffs’ bar. 

Second, class actions 
typically provide very 
little benefit to the actual 

consumers who comprise 
the class. Specifically, 
through the use of “fee-
centric” settlements, class 
action lawyers frequently 
bargain away large swaths of 
consumers’ claims for little or 
no meaningful relief in return 
for an exorbitant fee award for 
their “efforts” in representing 
the class. Because the 
class members on whose 
behalf these lawsuits were 
supposedly filed often do 
not feel aggrieved by the 
alleged misconduct, few of 
them ever submit claims 
for their portion of a class 
award, leading some courts to 
distribute that money to non-
party organizations (which 
often have an ideological 
bent not necessarily shared 
with class members) through 
a dubious practice known 
as cy pres. These class 
actions not only fail to 
deliver any meaningful direct 
benefits to consumers, but 
they ultimately leave them 
worse off in the long run, as 
businesses faced with the 
mounting litigation expenses 
associated with class actions 
are forced to charge higher 
prices for their products and 
services. 

Third, the class action system 
has also been plagued by 
ethical abuses resulting 
from attorney self-dealing 
and the proliferation of 
third party litigation funding 
(TPLF). Because absent 
class members typically 
have virtually no control over 
their claims and very little 
incentive to monitor ongoing 
litigation, class action 
attorneys are essentially 
given carte blanche to run 
the show. This presents 
a unique opportunity for 
self-dealing, one that class 
action attorneys frequently 
exploit, to the detriment of 
the absent class members 
to whom they owe a duty of 
loyalty. This dynamic has 
only been exacerbated by 
the increasing use of TPLF 
in class actions, which 
further dilutes the class 

“These class actions 
not only fail to deliver 
any meaningful direct 
benefits to consumers, 
but they ultimately 
leave them worse off 
in the long run ....”
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representatives’ control over 
the litigation and siphons off 
even more class money to a 
financially interested  
non-party. 

Fourth, to the extent class 
actions do provide some 
benefit to consumers, they 
are a remarkably inefficient 
method of doing so. One 
example of this inefficiency 
is the phenomenon of “no-
injury” classes, which have 
resulted in defendants paying 
out “claims” in a manner 
wholly disproportionate to the 
harm they allegedly caused 
to disparate “claimants” who 
neither needed nor wanted 
any sort of payment given 
their lack of injury. Although 
the U.S. Supreme Court has 
taken an important step in 
curbing such class actions 
asserting violations of federal 
law in TransUnion LLC v. 
Ramirez, 141 S. Ct. 2190 
(2021), the ultimate effect 
of that ruling on state-law-
based consumer protection 
class actions remains to 
be seen, and enterprising 
plaintiffs’ lawyers are likely to 
seek ways to circumvent the 
Supreme Court’s decision. A 
related form of inefficiency 

has arisen with so-called 
“issues class actions,” in 
which courts certify classes 
only as to certain issues, 
such as whether a particular 
product was defective, leaving 
individualized questions of 
causation and damages for 
separate follow-on trials. 
Such a lax approach to 
class certification is highly 
inefficient because it does 
little more than needlessly 
prolong litigation and increase 
costs.

Finally, although there is no 
“magic bullet” to eliminate all 
of these problems, there are 
certain sensible measures 
that would go a long way 
towards mitigating them 
and reining in abusive class 
action practices. For example, 
Congress should limit the 
prospect of frivolous class 
actions and “fee-centric” 
settlements by requiring 
that lawyers demonstrate 
up front that it is possible 
to deliver direct monetary 
relief to absent class 
members and substantially 

limiting the use of cy pres. In 
addition, Congress should 
shine much-needed light 
on potential personal and 
economic relationships 
between class counsel and 
the named plaintiff in a given 
lawsuit and the increasingly 
common (but secretive) 
practice of TPLF by requiring 
that these relationships and 
arrangements be disclosed 
at the outset of class 
litigation. And Congress 
should consider enacting 
common-sense structural 
changes to the class action 
system (e.g., minimizing the 
use of “issues class actions,” 
staying discovery during 
the pendency of threshold 
motions, and expanding 
interlocutory review of class 
certification rulings), which 
would help minimize the 
extent to which class actions 
are being used as a weapon 
to unfairly burden American 
businesses with abusive 
settlements—the costs of 
which are ultimately passed 
on to consumers. 

“... [T]o the extent class actions do provide 
some benefit to consumers, they are a 
remarkably inefficient method of doing so.”

Chapter 01
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Chapter 02

When the modern class action system was instituted in 1966 pursuant 
to Federal Rule of Civil Procedure 23, the drafters of that rule did not 
envision that it would be widely used for consumer protection or personal 
injury cases. They were focused on other aspects of the rule, including 
modifying it to help effectuate the U.S. Supreme Court’s landmark 
civil rights decision in Brown v. Board of Education of Topeka and to 
encourage the filing of other civil rights cases.5 

The previous rule had  
proven unworkable to 
achieve that goal.6 Even 
more troubling, the 
inconsistent application of 
the old rule was providing 
those “who opposed 
integration a sword with 
which to castrate Brown,” 
affording attorneys and 
courts with nefarious 
motives the opportunity to 
slow down the burgeoning 
civil rights movement.7 

Although civil rights 
enforcement was one 
focus,8 there was some 
talk about the use of the 
procedural class action 
rule outside of that area, 
including among members 
of the committee tasked 
with formulating Rule 23, the 
federal Judicial Conference’s 
Advisory Committee on 

Civil Rules (the Committee). 
In particular, some on 
the Committee “thought 
the procedure should be 
available to aggregate small 
claims that economically 
could not be brought as 
individual cases—what 
we now call negative 
value cases,” or cases 
where an injury—though 
widespread—is worth no 
more than a few dollars to 
each claimant, making it 
not worth bringing, since 
legal costs would dwarf 
any recovery.9 The theory 
was that by allowing many 
plaintiffs with “negative 
value” claims to split 
the costs of litigation, 
these injuries would not 
go unaddressed, as now 
plaintiffs could afford to  
bring their claims as one 
unified action. 

Some members of the 
Committee expressed 
misgivings about codifying 
this procedural tactic, noting 
that it “might be misused by 
lawyers who put their own 
financial or other interests 
ahead of those of the absent 
class members or engage in 
settlements that were not 
in the best interest of their 
clients or bring suits that 
would threaten the economic 
viability of companies and 
governmental programs.”10 
This debate ultimately 
resulted in a compromise 
Rule 23(b)(3), or the 
damages class action, which 
contains “several procedural 
safeguards” meant to 
promote efficiency and 
protect the rights of absent 
class members, while still 
providing the opportunity  
for plaintiffs to band  

U.S. Chamber of Commerce Institute for Legal Reform  |  6



Some members of the Committee 
expressed misgivings about codifying 
this procedural tactic, noting that 
[class actions] “might be misused by 
lawyers who put their own financial 
or other interests ahead of those 
of the absent class members or 
engage in settlements that were not 
in the best interest of their clients or 
bring suits that would threaten the 
economic viability of companies and 
governmental programs.”

together and seek relief for 
widespread injuries.11 

Importantly, the consensus 
at the time of Rule 23(b)(3)’s  
adoption was that the 
provision would be used 
rarely, if at all. One leading 
scholar, Charles Alan Wright, 
predicted that the rule would 
be of minimal importance, 
claiming that he expected 
that the particular provision 
would not have much 

impact.12 A member of the 
Committee who drafted the 
rule similarly described Rule 
23(b)(3) as “well confined.”13 
And, at least in the 
beginning, their predictions 
were correct. In the early 
years after its inception, the 
modern class action device 
was used primarily as a 
method for redressing civil 
rights violations.14 But as 
the use of class actions to 
enforce civil rights began to 

wane in the late 1970s, a new 
form of litigation—mass tort 
personal injury litigation—
was steadily growing, and it 
quickly became the basis for 
damages class actions in  
the U.S.15 

Over time, the Rule 23(b)(3)  
class action device evolved 
from a scarcely used 
provision into a mainstay 
of aggregate litigation, 
driven primarily by the 

Chapter 02
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“creativity of the plaintiffs’ 
bar,” which “increasingly 
recognized the possibilities 
it presented for economic 
rewards.”16 The Supreme 
Court eventually ruled that 
personal injury cases are too 
individualized to be litigated 
through the class device.17 
However, putative consumer 
protection class actions 
(e.g., lawsuits alleging that 
a manufacturer’s marketing 
is deceptive or misleading) 
have become increasingly 

common—a trend that 
continues today, with the 
number of consumer class 
actions filed nearly tripling 
from 2009 to 201818 and 
constituting a quarter of 
all consumer protection 

actions filed in 2020.19 
According to one recent 
report, the litigation of 
purported class actions has 
created a multi-billion dollar 
industry, reaching a new 
high in 2021 of $3.37 billion 

“Over time, the Rule 23(b)(3) class action 
device evolved from a scarcely used provision 
into a mainstay of aggregate litigation, driven 
primarily by the ‘creativity of the plaintiffs’ bar,’ 
which ‘increasingly recognized the possibilities 
it presented for economic rewards.’”

Chapter 02

Figure 1: Total Consumer Class Actions Filed Per Year, 2011 - 2020
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The Opt-Out System 

For a class certified under Rule 23(b)(3) (i.e., one involving money 
damages), class members do not affirmatively “opt in” to the action. 
Instead, if a court decides to certify a matter for class treatment, the 
class members who do not wish to participate in the lawsuit must 
take affirmative steps to remove themselves from the class upon 
receiving notice—i.e., they must “opt out” by providing notice to the 
court that they decline to participate. See Amchem Prods., Inc. v. 
Windsor, 521 U.S. 591, 615 (1997) (explaining how the opt-out class 
action replaced the earlier format, which “generally functioned as a 
permissive joinder (‘opt-in’) device”). Once a certain time period has 
passed, all class members who have not opted out are considered part 
of the lawsuit, and the court is able to adjudicate their claims despite 
their absence. On the one hand, this system affords class action 
defendants a degree of finality and predictability and limits their 
potential liability exposure by binding those who do not opt out into 
the class action. On the other hand, it means that many persons who 
did not receive or understand the court notice may become plaintiffs 
in a lawsuit in which they have no interest, or as to which they would 
affirmatively object. The “opt-out” approach can also drive up the 
cost of any settlement by including members who do not feel that 
they have been aggrieved by the defendant’s alleged misconduct.



in spending by defendants 
alone—a “record-breaking 
16%” increase in spending 
from the prior year.20 That 
same report predicted that, 
in 2022, defendant spending 
in class actions would total 
more than $3.6 billion, 
strongly suggesting that 
damages class actions will 
continue to increase.21 

While proponents of 
consumer class actions 
are not troubled by this 
extraordinary growth, it 
has been accompanied 
by significant abuse.22 
That abuse includes 
“entrepreneurial lawyering 
... stirring up class 
litigation, strike suits of 

dubious merit, self-serving 
counsel selling out class 
members ... problematic 
settlements green-lighted 
by accommodating judicial 
officers ... and insufficient 
or negligible compensation 
to class claimants.”23 These 
abuses are discussed in 
greater detail below and 
establish that the modern 
class action device—while 
originally envisioned as a 
tool to remedy unlawful 
discrimination—has 
essentially become 
a “lucrative business 
enterprise” that rarely 
benefits consumers, 
raises significant ethical 
challenges, and generates 
wasteful litigation.24
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“... [T]he modern 
class action device—
while originally 
envisioned as a tool 
to remedy unlawful 
discrimination—has 
essentially become 
a ‘lucrative business 
enterprise’ that rarely 
benefits consumers, 
raises significant 
ethical challenges, 
and generates 
wasteful litigation.”
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The primary reason the consumer class action system has failed to 
advance its essential purpose is that it rarely delivers any meaningful 
benefits to consumers. Even when class actions are “successful” (e.g., by 
way of settlement), most of the recovery does not end up in the hands 
of consumers. In fact, “every study that has” looked at consumer class 
action settlements has “reached the same conclusion: The overwhelming 
majority of [such] class actions deliver nothing to class members.”25 

According to one of those 
studies, which analyzed 
purported consumer and 
employee class actions 
filed in or removed to 
federal court in 2009, 
nearly 35% were dismissed 
voluntarily by the plaintiff, 
likely “meaning a payout 
to the individual named 
plaintiff and the lawyers 
who brought suit—even 
though the class members 
receive nothing.”26 Notably, 
a study by the Consumer 
Financial Protection Bureau 
found that, of its sample of 
562 cases, 87% of resolved 
class actions resulted in 
no benefit to absent class 
members—i.e., they were 
either dismissed by the 
court or settled with the 
named plaintiff only.27 Even 
those who defend class 
actions are forced to admit 
that “the class action is not 

known for its success at 
delivering compensation to 
class members: sometimes 
it does it well ... but, in the 
run-of-the-mill case, only a 
small percentage of victims 
are made whole.”28 Instead, 
the bulk of the proceeds 
from class actions ends 
up in the pockets of class 
counsel or other parties (e.g., 
charitable organizations) 
through a dubious practice 
called cy pres. Even worse, 
to make up for the litigation 
and settlement costs that 
businesses are forced to 
incur in resolving these 
lawsuits, companies have 

no choice but to pass these 
expenses on to consumers 
by raising the prices of 
goods and services. 

Fee-Centric Class 
Settlements 
Abound
A defining feature of current 
class action practice is that 
settlements purportedly 
entered into on behalf of 
consumers are structured 
to reward class counsel 
with excessive fees while 
providing class members 
with little—if any—relief. 
These “fee-centric” class 

“Notably, a study by the Consumer Financial 
Protection Bureau found that, of its sample 
of 562 cases, 87% of resolved class actions 
resulted in no benefit to absent class members—
i.e., they were either dismissed by the court or 
settled with the named plaintiff only.”



... [O]ne study of class action 
settlements from 2019-2020 
found that “more than half 
of [class] settlement[s] on 
average went to attorneys or 
others who were not class 
members.” 

Chapter 03

actions typically provide 
little or no compensation 
to class members or offer 
injunctive or other relief 
that is often meaningless. 
With regard to injunctive-
based settlements that are 
supposed to benefit the 
class, the injunctive relief 
is very often “window-
dressing, neither necessary 
to stop wrongful conduct 
nor significantly altering the 
defendant’s practices.”29 

As the examples in this 
paper illustrate, injunctive 
relief can take the form of 
adding to product labels or 
advertising unremarkable 
asterisks and disclaimers 
that disclose information that 
any reasonable consumer 
already knows (e.g., that 
each loaf of bread at a 
sandwich store chain will 
not always be exactly 12 
inches or greater in length 
after baking). Even in cases 

where some portion of a 
monetary award is earmarked 
for class members, most of 
that money ends up going 
to the lawyers. In fact, 
one study of class action 
settlements from 2019-2020 
found that “more than half 
of [class] settlement[s] on 
average went to attorneys or 
others who were not class 
members.”30 And in “claims-
made” settlements, where 
the amount paid out is based 
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on the number of valid claims 
submitted by class members, 
“class members received less 
than 30% of any monetary 
award” on average.31 
Accordingly, the only real 
“winners” in class actions 
are the plaintiffs’ attorneys 
who negotiate these fee-
centric settlements, not the 
members of the class.

One recent example of this 
recurring problem is Hilsley 
v. General Mills, Inc.,32 a 
putative class action alleging 
that the defendants had 
deceived consumers by 
claiming there were “no 
artificial flavors” in their 
snack products despite the 
products containing “malic 
acid,” a purportedly artificial 
ingredient.33 The parties 
eventually reached a purely 
injunctive relief settlement, 
under which defendants 
would add an asterisk next 
to their “No Artificial Flavors” 
label, directing consumers 
to the statement “*Learn 
more at [the General Mills 
website],” which would 
contain more information.34 
In contrast to the class 
members—who were to 
receive zero compensation 

despite releasing “all 
of [their] claims against 
Defendants”—class counsel 
were poised to obtain a 
$725,000 fee award.35 

Judge M. James Lorenz 
of the U.S. District Court 
for the Southern District 
of California recently 
rejected that proposed 
settlement, reasoning that 
the agreement contained 
features of a case where 
“class counsel ... allowed 
pursuit of their own self-
interests and that of certain 
class members to infect 
the negotiations.”36 In so 
doing, the court expressed 
dismay at the fact that “the 
class [would have] receive[d] 
no monetary reward” and 
“no meaningful benefit,” 
while class counsel [would 
have] received nearly $1 
million.37 The court also 
questioned whether the 
plaintiffs’ attorneys had 
even considered the actual 
value of the claims they were 
attempting to resolve on 
behalf of the absent class 
members given that they did 
not “address the aggregate 
amount of monetary relief 
they would recover had they 

prevailed on the merits.”38 
Further signaling the 
impropriety of the deal was 
the inclusion of a “clear 
sailing” arrangement, which 
provided that the defendant 
would not oppose class 
counsel’s petition for a fee 
award, potentially enabling 
the defendant “to pay 
class counsel excessive 
fees and costs in exchange 
for counsel accepting an 
unfair settlement on behalf 
of the class.”39 In light 
of these infirmities, the 
court concluded that the 
fee being claimed by the 
lawyers—nearly $1 million 
for simply “investigating and 
drafting an initial complaint, 
defending a motion to 
dismiss, written discovery 
without depositions, and 

“... [T]he agreement 
contained features of 
a case where ‘class 
counsel ... allowed 
pursuit of their own 
self-interests and 
that of certain class 
members to infect the 
negotiations.’”
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settlement negotiations”—
was “excessive on its face.”40

A settlement involving 
Subway’s “footlong” 
sandwiches also illustrates 
this problem. The litigation 
began in January 2013 after 
an Australian teenager 
tweeted about a “not-
quite-footlong Subway 
Footlong sandwich,” which 
“spawn[ed] nine U.S. 
lawsuits that were eventually 
centralized in federal court 
in Milwaukee.”41 After 
nine years of negotiations 
regarding class counsel’s 
fee award, the parties 
agreed to a settlement 
under which Subway would 
require franchisees to keep 
a measuring tool on their 
premises, mandate monthly 
inspections of the bread, 
and adopt other practices 

designed to ensure that 
the sandwiches would be 
12 inches, and include a 
disclaimer on its website 
stating: “Due to natural 
variations in the bread 
baking process, the size and 
shape of bread may vary.”42 
As part of the settlement, 
Subway also agreed to 
provide $525,000 in cash; 
however, “every cent of that 
amount ended up with class 
counsel and the class’s 10 
named representatives.”43

On appeal, the Seventh 
Circuit reversed, calling 
the settlement “utterly 
worthless.”44 With respect 
to the mandated disclosure 
on Subway’s website (i.e., 
that a loaf of bread will 
not always be 12 inches or 
longer), the Court of Appeals 
reasoned that “[i]t’s safe 

to assume that Subway 
customers know this as a 
matter of common sense.”45 
In addition, the court noted 
that early discovery in 
the case confirmed that 
the plaintiffs’ claims were 
“factually deficient” and 
“extinguished any hope 
of certifying a damages 
class.”46 The court further 
noted that Subway was 
nonetheless forced to 
defend against these claims 
for several years.47 Rather 
than “‘be[ing] dismissed 
out of hand’”—which the 
Seventh Circuit concluded 
should have been the 
outcome—the lawsuit 
culminated in a “racket” 
by plaintiffs’ attorneys 
that “‘seeks only worthless 
benefits for the class’ and 
‘yields [only] fees for  
class counsel.’”48

While Hilsley and In re 
Subway are examples 
of courts courageously 
blocking or overturning 
abusive settlements, such 
vigilance is the exception, 
rather than the norm. In 
truth, and as the examples 
discussed below illustrate, 
courts frequently rubber-

“While Hilsley and In re Subway are examples 
of courts courageously blocking or overturning 
abusive settlements, such vigilance is the 
exception, rather than the norm. In truth 
... courts frequently rubber-stamp similar 
settlements that enrich plaintiffs’ counsel, 
while delivering little actual benefit to the 
absent consumer class members.”
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stamp similar settlements 
that enrich plaintiffs’ 
counsel, while delivering 
little actual benefit to the 
absent consumer  
class members.

Farrell v. Bank of Am., N.A., 
327 F.R.D. 422 (S.D. Cal. 
2018)

In Farrell, a putative class 
action was brought against 
Bank of America for charging 
overdraft fees in excess of 
what was allowed by the 
National Banking Act. Each 
class member had been 
charged an improper $35 
overdraft fee at least once, 
with some class members 
being charged multiple fees. 
The district court eventually 
approved a proposed 
settlement that, inter alia, 
would provide a cash fund 
for claimants who had paid 
the $35 fees and injunctive 
relief for those who had not, 
requiring Bank of America to 
forgive the debt of up to $35 
per claimant. However, this 
recovery worked out to only 
$1.07 in damages per $35 
overdraft charge paid—i.e., 
claimants would receive 
only a 3% refund for each 
allegedly unlawful charge—

and debt forgiveness of up to 
$35 even if a class member 
had debt in excess of that 
amount because of multiple 
overdraft fees.49 Class 
counsel, on the other hand, 

received a $14.5 million fee 
award, despite only putting 
in 2,158 hours of work, 
coming out to a rate of more 
than $6700/hour for their 
time spent securing this 

Farrell v. Bank of Am., N.A., 327 F.R.D. 
422 (S.D. Cal. 2018), aff’d sub nom. 
Farrell v. Bank of Am. Corp., N.A., 827  
F. App’x 628 (9th Cir. 2020)

Total Cash Fund: $37.5 million

Attorneys’ fees: $14.5 million

Cash Fund to Class: $23 million

Figure 2: Attorneys’ Fees as a Proportion of Total Cash 
Disbursement from Class Action

In re Vioxx Prods. Liab. Litig., No. 
2:05-md-01657-EEF-DEK (E.D. La. filed 
Sept. 1, 2017)

Total Potential Cash Fund: $23 million

Total Disbursement to Class  
and Attorneys: $4,723,676.22

Attorneys’ fees: $4,025,000

Cash Fund to Class: $698,762.22

Spillman v. RPM Pizza, LLC, No. CIV.A. 
10-349-BAJ, 2013 WL 2286076 (M.D. La. 
May 23, 2013)/ECF No. 244-4

Total Amount Added to  
Cash Fund: $4 million

Total Disbursement to Class  
and Attorneys: $2,543,795

Attorneys’ fees: $2,535,000

Cash Fund to Class and Class 
Representative: $8,795
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“relief.”50 The settlement and 
fee award were subsequently 
upheld on appeal by the U.S. 
Court of Appeals for the 
Ninth Circuit.51

In re Vioxx Prods. Liab. 
Litig., No. 2:05-md-01657-
EEF-DEK (E.D. La. filed 
Sept. 1, 2017)

A federal judge approved 
a settlement of consumer 
fraud claims asserted 
by individuals alleging 
economic injuries stemming 
from their purchase of 
the drug Vioxx, which 
the plaintiffs alleged was 
deceptively marketed.52 
The settlement allocated a 
common benefit fund of up 
to $23 million, from which 
consumer class members 
could obtain recovery for 
their out-of-pocket provable 
costs for purchasing 
Vioxx. “Despite Herculean 
efforts” to publicize the 
settlement to the more 
than 20 million users of 
the product throughout 
the U.S., only 8,757 filed 
claims, and the total amount 
paid to class claimants 
was $698,767.22—a tiny 
fraction of the $23 million. 53 
Class counsel nonetheless 

requested attorneys’ fees of 
$7,174,419.09, arguing that 
the fee award should be 
based on 32% of the entire 
potential settlement amount, 
rather than limited to a 
percentage of the amount 
actually paid to claimants. 
The district court lowered 
the requested percentage 
amount, noting that “it 
[could] not be ignored ... 
that the amount of actual 
recovery in this case was 
low.”54 However, the court 
still awarded attorneys’ 
fees of 17.5% of the entire 
potential settlement amount, 
or $4,025,000—a grossly 
disproportionate amount 
when compared to the 
relatively small amount of 
money that ended up in the 
class members’ pockets. 

Spillman v. RPM Pizza, LLC, 
No. 3:10-cv-00349-BAJ-
SCR, 2013 WL 2286076 
(M.D. La. May 23, 2013)

Spillman involved allegations 
that a defendant pizza 
company violated the 
federal Telephone Consumer 
Protection Act through 
unsolicited robocall 
cell phone messages 
advertising promotions 

for pizza purchases at the 
defendant’s franchise pizza 
stores. The court gave 
final approval to a class 
settlement that produced 
a claims rate of less than 
one percent. The essential 
components of the notice 
plan were print publication, 
internet, the settlement 
website and press releases. 
While the settlement 
created a common fund of 
$9,750,000, at the time of 
the fairness hearing only 770 
claims had been filed on the 
settlement website, which 
was “less than one percent 
of the total class.” And 
when the final distribution 
order was entered, only 253 
claimants elected to receive 
a cash payment, resulting in 
a total cash disbursement 
of $8,795 to the class.55 By 
contrast, attorneys received 
$2,535,000 in fees and 
costs.56

These examples illustrate 
an unfortunate reality: that 
many class action attorneys, 
when given the opportunity 
to pocket a massive fee for 
very little work, can and do 
structure settlements in 
ways that primarily benefit 
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themselves. The upshot is 
that the consumers who 
were supposedly injured by 
the conduct giving rise to 
the lawsuit in the first place 
do not benefit. 

Low Participation 
Rates and 
Meaningless Cy 
Pres Awards
By even the most generous 
metrics, the overwhelming 
majority of class members 
in lawsuits like those 
previously discussed do 

not even bother to submit 
claims for their portion of 
any class award. As one 
2021 study found, “the 
average participation rate 
[in 2019-2020 class actions] 
was 4.91% and the median 
participation rate was 3.90%, 
with only two cases having 
rates higher than 15%.”57 The 
Federal Trade Commission 
conducted a similar study 
in 2019 and found that even 
when class members were 
provided direct notice of 
the settlement—i.e., they 
were informed by mail, 

email, or otherwise that they 
could submit a claim—the 
overwhelming majority of 
class members (more than 
90%) chose not to submit 
a claim for relief.58 Even 
prominent plaintiffs’ lawyers 
have had to concede that 
“the percentage of class 
members who submit claims 
and receive any money has 
been embarrassingly low—
often 1%-2%.”59 As these 
members of the plaintiffs’ 
bar further explain, “[c]urrent 
settlements justify paltry 
claims rates by pointing 

These examples illustrate an 
unfortunate reality: that many 
class action attorneys, when 
given the opportunity to pocket 
a massive fee for very little work, 
can and do structure settlements 
in ways that primarily benefit 
themselves. 
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to the scores of former 
cases with similarly paltry 
claims”—a dubious cycle 
that is unlikely to change 
anytime soon.60 While some 
members of the plaintiffs’ 
bar have lamented this 
reality, others have openly 
boasted about it, going so 
far as to admit that the best 
part of class action work is 
that they have no clients to 
whom they must answer.61

One reason why so few class 
members opt to participate 
in consumer class action 
settlements is because they 
are frequently satisfied 
with the product or service 
challenged in the lawsuit.62 
In other words, they do 
not subscribe to what the 
attorneys allege. With no 
real injury to complain of 
or benefits to seek, there is 
no reason for consumers to 
jump through the various 
hoops involved in submitting 
a claim. Recognizing this 

reality, many courts and 
class action attorneys 
have resorted to the use 
of cy pres, the practice of 
distributing unclaimed class 
action settlement funds to 
third parties that were not 
injured by the defendant’s 
alleged conduct and have 
no relationship to the class 
members. In some cases, 
these funds are distributed 
to organizations or groups 
dedicated to the subject 
matter underlying the 
lawsuit—which arguably 
provides a sort of indirect 
benefit to the class. 
While the goals of cy 
pres may seem laudable 
at first blush, they do 
not further the purpose 
of the U.S. consumer 
protection system—which 
is to compensate those 
supposedly injured by 
a defendant’s alleged 
misconduct. If few class 
members are submitting 
claims for relief, then it 

stands to reason that there 
is no “harm” to redress or 
consumer to “make whole” 
and, therefore, no need 
for the cy pres award. As 
one court succinctly put 
it, “[t]here is no indirect 
benefit to the class from 
the defendant’s giving the 
money to someone else.”63 

This is all the more true 
because the use of cy 
pres essentially removes 
any incentive for class 
counsel to encourage 
those purportedly injured 
by the alleged conduct to 
actually participate in any 
settlement. After all, class 
counsel usually get the 
same fee award regardless 
of how many class members 
seek compensation from 
the settlement fund. Indeed, 
in most cases, the fees 
are determined before the 
claims period ends—i.e., 
before participation levels 
are known. And because 
courts will often calculate 
class counsel’s fee award 
based on the total amount 
a defendant agrees to pay 
out—whether to the class 
or to third parties—using 
the cy pres route gives class 
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“As one 2021 study found, ‘the average 
participation rate [in 2019-2020 class actions] 
was 4.91% and the median participation rate 
was 3.90%, with only two cases having rates 
higher than 15%.’”
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counsel a much easier and 
more certain path to their 
fee award, one untethered to 
delivering any direct benefits 
to the class members on 
whose behalf they are 
supposed to be litigating the 
lawsuit in the first place.

For example, in In re 
LivingSocial Marketing & 
Sales Practice Litigation, a 
class of plaintiffs alleged 
that the defendants sold 
“gift certificates” that 
violated federal and state 
laws with respect to their 
expiration dates and various 
other allegedly “unfair or 
unconscionable terms.”64 
The parties ultimately 
reached a settlement in 
which defendants agreed 
to create a $4.5 million 
settlement fund, entitling 
each claimant to a “one-
time cash payment equal 
to the purchase price (also 
known as the ‘paid value’) 
of unredeemed, expired 
LivingSocial Deal Vouchers, 
up to a maximum of 100%.”65 
However, only 26,830 valid 
claims were submitted, 
“representing a mere .25% of 
the purported class of 10.9 
million” and an aggregate 

dollar value of $1.89 million 
in claims.66 Rather than 
provide the allegedly injured 
class members with the 
leftover money from the 
fund pro rata, the residual 
amount of $2,551,244.86 
was donated as cy pres to 
the National Consumers 
League and the Consumers 
Union over the protests of 
objecting class members.67 
By counting that cy pres 
donation as supposed 
relief to the class (even 
though no class member 
actually saw a dollar of it), 
class counsel were able to 
artificially inflate the value 
of the settlement and obtain 
a disproportionate fee award 
of $1.35 million—i.e., 71% of 
the total amount that was 
actually paid to the class 
members combined—for a 
case in which “only three 
depositions were taken and 
two motions were briefed.”68

Similarly, in Poertner v. 
Gillette Co., the plaintiffs 
commenced a putative 
class action, alleging that 
the defendants violated 
the Florida Deceptive and 
Unfair Trade Practices 
Act by falsely claiming 

that their Ultra Advanced 
Batteries would last longer 
than Duracell CopperTop 
batteries.69 The parties 
reached a settlement under 
which defendants agreed 
at the outset that they 
would donate $6 million 
worth of battery products to 
various unnamed charitable 
organizations. Defendants 
also agreed to pay claimants 
between $6.00 and $12.00 
per household, depending 
on whether they submitted 
proof of purchase. Because 
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“While the goals of 
cy pres may seem 
laudable at first 
blush, they do not 
further the purpose 
of the U.S. consumer 
protection system ... If 
few class members are 
submitting claims for 
relief, then it stands to 
reason that there  
is no ‘harm’ to redress 
or consumer to  
‘make whole’ and, 
therefore, no need for 
the cy pres award.”
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there was no limit on the 
total amount payable by 
the defendants under the 
agreement, defendants could 
have theoretically ended 
up paying $50,000,000 to 
the class. However, a mere 
55,346 claims were filed 
(out of 7.2 million proposed 
class members), with a 
total payout of $344,850. In 
other words, the settlement 
yielded a 0.76% claims rate, 
leaving the overwhelming 
majority of class members 
unpaid. By contrast, the 
plaintiffs’ attorneys were 
awarded $5,407,724.40 in 
fees, plus $272,275.60 in 
expenses. The court justified 
the substantial fee award 
based on defendants’ $6 
million in-kind contribution 
of batteries to various 
charitable organizations 
and certain marginal 

injunctive relief offered 
by the defendants—i.e., 
an agreement to stop 
selling the Ultra batteries. 
On appeal, the Eleventh 
Circuit affirmed, rejecting 
an objector’s argument 
that class counsel’s “slice 
of the settlement pie [was] 
too large” in light of the 
“substantial nonmonetary 
benefit and the cy pres 
award.”70

Beyond failing to provide 
any direct benefit to class 
members, cy pres often 
results in class money 
being funneled to advocacy-
based organizations whose 
ideology or partisan bent 
is at odds with that of 
certain class members. For 
example, some advocacy 
organizations rely on cy 
pres dollars to “turn around 

and file pro-plaintiff amicus 
briefs in other litigation .... 
They also fund specialty 
clinics at law schools to train 
still more lawyers and invent 
more expansive liability 
theories, all for the purpose 
of pursuing still more 
unprovable class actions.”71 
The National Consumer Law 
Center, which has been a 
repeat recipient of cy pres 
awards (and actively solicits 
such awards), likewise has 
a particular ideological 
(e.g., pro-litigation) bent.72 
Needless to say, not all 
members of a class will 
agree with this point of view, 
yet class action settlements 
designating these 
organizations as recipients 
of cy pres awards continue 
to be approved with great 
frequency.73 Nominating 
these pro-litigation groups 
as cy pres recipients 
makes perfect sense for 
class action attorneys. By 
funneling funds meant for 
aggrieved class members to 
organizations that provide 
support to the plaintiffs’ 
bar through amicus briefs, 
public commentary, and 
legislative testimony, and 
who themselves actively 
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“By counting that cy pres donation as 
supposed relief to the class (even though 
no class member actually saw a dollar of it), 
class counsel were able to artificially inflate 
the value of the settlement and obtain a 
disproportionate fee award of $1.35 million—
i.e., 71% of the total amount that was actually 
paid to the class members combined.”
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encourage litigation against 
companies, the class action 
attorney’s job only becomes 
easier. Such cy pres awards 
do nothing to benefit the 
class, instead providing 
more fuel for the class action 
litigation engine.

As the discussion above 
demonstrates, low claims 
rates in consumer class 
actions, coupled with the 
increasingly frequent use 
of cy pres, raise serious 
questions about the real 
purpose of the class action 
device. It is unclear why 
courts are allowing lawyers 
to bring suits on behalf of 
people who have no interest 
in suing, essentially forcing 
companies to fund the 
efforts of various unrelated 
organizations, all in an 
elaborate effort to obtain 
excessive attorneys’ fees.

Incentivizing 
Frivolous Lawsuits 
Costs Consumers
Another reason why class 
actions have not benefitted 
American consumers is 
that they are increasingly 
being brought based on 
weak (or downright frivolous) 
allegations that accomplish 
nothing more than imposing 
litigation costs on businesses 
that are ultimately passed 
on to consumers in the form 
of higher prices. These often 
“silly” class actions would 
never be filed as individual 
lawsuits because they involve 
negligible or no real alleged 
harm to the consumer. 
However, the prospect of 
aggregating thousands of 
weak or frivolous individual 
claims into a single 
sprawling class action—
with the potential to coerce 
companies into settlement—

has invited a bevy of dubious 
consumer class action suits. 
While courts sometimes 
dismiss these lawsuits, 
such outcomes are a Pyrrhic 
victory for defendants, who 
have to spend significant 
sums of money in legal fees 
to terminate litigation that 
should have never been 
initiated in the first place. 
And where questionable 
lawsuits are allowed to 
proceed, companies have to 
choose between entering into 
“in terrorem” settlements or 
rolling the dice on a class 
trial and relying on the 
judgment of an unpredictable 
jury.74 Either scenario is an 
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“Beyond failing to 
provide any direct 
benefit to class 
members, cy pres 
often results in class 
money being funneled 
to advocacy-based 
organizations whose 
ideology or partisan 
bent is at odds with 
that of certain class 
members.”

“It is unclear why courts are allowing lawyers 
to bring suits on behalf of people who have no 
interest in suing, essentially forcing companies 
to fund the efforts of various unrelated 
organizations, all in an elaborate effort to 
obtain excessive attorneys’ fees.”



These often “silly” class actions 
would never be filed as individual 
lawsuits because they involve 
negligible or no real alleged harm to 
the consumer. However, the prospect 
of aggregating thousands of weak 
or frivolous individual claims into a 
single sprawling class action—with 
the potential to coerce companies 
into settlement—has invited a bevy of 
dubious consumer class action suits.

expensive proposition for U.S. 
companies—and ultimately 
for U.S. consumers—and 
reflects a broader trend 
(illustrated below) of frivolous 
consumer class actions that 
have taken hold in the U.S.

Amin v. Subway Rests., 
Inc., No. 4:21-cv-00498-
JST (N.D. Cal. 2021)

In a barebones complaint, 
the plaintiffs sought millions 
of dollars in damages and 
initially alleged that Subway 

had tricked and misled 
consumers into believing 
they were purchasing a 
tuna product when, in 
fact, it was nothing more 
than “a mixture of various 
concoctions that do not 
constitute tuna, yet had 
been blended together by 
Defendants to imitate the 
appearance of tuna.”75 Six 
months later, however, the 
plaintiffs amended their 
complaint and abandoned 
their theory, alleging instead 

that Subway’s sandwiches 
“do not contain 100% 
sustainably caught skipjack 
and yellowfin tuna.”76 While 
the court concluded that 
the amended complaint 
was facially deficient, 
it nonetheless allowed 
plaintiffs to amend their 
complaint once again,77 
which culminated in an 
entirely new theory—i.e., 
that the “tuna” also contains 
“other fish species, animal 
products, or miscellaneous 
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products” when a consumer 
would expect “that the 
products they are paying 
for contain only tuna.”78 The 
court recently dismissed any 
claims based on allegations 
that the word “tuna” could 
be misconstrued to indicate 
that the products contained 
“100% tuna and nothing 
else”—i.e., mayonnaise 
and other ingredients—but 
allowed plaintiffs to amend 
their complaint for the third 
time based on allegations 
that Subway’s tuna products 
either “wholly lack[] tuna 
as an ingredient” or contain 
“other fish species, animal 
products, or miscellaneous 
products.”79 In short, the 
putative class action remains 
pending notwithstanding 
plaintiffs’ ever-shifting and 
inconsistent theories  
of liability.

Sharpe v. A&W 
Concentrate Co., No. 19-
CV-768 (BMC), 2021 WL 
3721392 (E.D.N.Y. July 23, 
2021)

Plaintiffs brought a class 
action against A&W 
alleging that its root beer 
label, which contained the 
phrase “MADE WITH AGED 

VANILLA,” was deceptive 
because the root beer was 
made “predominantly—if 
not exclusively—from 
an artificial, synthetic 
ingredient called ethyl 
vanillin.” The court refused 
to dismiss the complaint, 
even though the label 
also contained the phrase 
“Natural and Artificially 
Flavored,” which clearly 
disclosed the fact that there 
was artificial flavoring in 
the root beer.80 Although 
defendants reiterated this 
disclosure at the class 
certification stage, the court 
found that the plaintiffs had 
satisfied the requirements 
for class certification. 
Perhaps signaling its 
awareness of the frivolity 
of the litigation while 
recognizing that its hands 
were tied, the court went out 
of its way to flag that there 
were still “serious questions” 
that the court and jury would 
need answered regarding the 
claims, and that “[a]lthough 
plaintiffs have met the 

requirements for obtaining 
class certification, this is 
not to suggest that they 
will prevail on the merits 
of their claims at summary 
judgment, trial, or post-trial 
motions if they do prevail  
at trial.”81

Hesse v. Godiva 
Chocolatier, Inc., 463 F. 
Supp. 3d 453 (S.D.N.Y. 
2020)

Plaintiffs brought a class 
action against Godiva 
alleging that its products, 
storefronts and marketing 
were deceptive since they 
all bear the phrase “Belgium 
1926,” which misleads 
consumers into believing 
that its chocolate is made in 
Belgium when—in fact—it 
is made in Pennsylvania. 
Despite taking judicial notice 
of numerous documents such 
as the company website, a 
news article, a trademark 
and company disclosures 
showing that “Belgium 1926” 
was a reference to Godiva’s 
corporate origins and that 
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“In short, the putative class action remains 
pending notwithstanding plaintiffs’ ever-
shifting and inconsistent theories of liability.”
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the manufacturing location 
of its chocolate was publicly 
and openly disclosed, the 
court denied the defendant’s 
motion to dismiss as to the 
consumer protection claims. 
The case eventually reached 
a final settlement, with class 
counsel taking home more 
than $2.8 million in fees 
while class members were 
eligible to claim $1.25 per 
Godiva Chocolate Product 
purchased (up to $15 or $25, 
with proof of purchase).82 

Juan De Dios Rodriguez v. 
Olé Mexican Foods Inc., 
No. EDCV202324JGBSPX, 
2021 WL 1731604 (C.D. Cal. 
Apr. 22, 2021)

Plaintiff brought a putative 
class action alleging that 

Olé Mexican Foods, Inc. 
misled consumers as to 
the origin of its products, 
which contained labels with 
phrases such as “El Sabor 
de Mexico!” or “A Taste of 
Mexico,” which could lead 
consumers to believe the 
products were manufactured 
in Mexico. The labels also 
included the phrase “Made 
in the U.S.A.” and clearly 
disclosed the city, state and 
country of manufacture. The 
court nonetheless ruled that 
these clear disclosures did 
not foreclose the plaintiff’s 
claims as a matter of law, 
reasoning that they were on 
the back of the packaging, 
while the challenged 
phrases were on the front. 
Accordingly, the defendant’s 
motion to dismiss was 
denied, and the case is 
ongoing.

As these examples reveal, 
federal courts are allowing 
dubious class actions to 
proceed past the motion-
to-dismiss (and, in some 
cases, class certification) 
stage, unlocking the 
doors to burdensome and 
expensive discovery.83 Such 
discovery is uniquely taxing 

on class action defendants 
because they are typically 
corporations that store vast 
amounts of discoverable 
electronic information. 
On the other side of the 
litigation, however, are 
individual plaintiffs who 
generally have very little 
discoverable information, 
resulting in nearly non-
existent discovery costs. 
And because the scope 
of permissible discovery 
is so broad, courts are 
often very reluctant to 
sanction parties for abusing 
the discovery process. 
Recognizing that asymmetry 
and lack of any downside 
risk for propounding 
broad discovery, plaintiffs’ 
attorneys have every 
incentive to gain leverage 
over corporate defendants 
by demanding excessive, 
unnecessary discovery 
and by litigating supposed 
“discovery deficiencies,” 
driving up litigation costs 
to make settlement a 
more attractive option 
for the defendant. Faced 
with mounting discovery 
obligations, which typically 
equal a substantial 
percentage of all litigation 

“The case eventually 
reached a final 
settlement, with 
class counsel taking 
home more than $2.8 
million in fees while 
class members were 
eligible to claim $1.25 
per Godiva Chocolate 
Product purchased ....”
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costs, many class action 
defendants simply choose to 
settle rather than continue 
the litigation, regardless of 
the frivolity of the claim.84 

Excessive litigation costs 
are particularly onerous for 
small businesses, which 
provide the backbone 
for the U.S. economy by 
“account[ing] for 44% of 
U.S. economic activity” and 
62% of new job creation.85 
Because these companies 
generally lack in-house legal 
departments, any litigation 
requires the business that 
is sued to hire defense 
lawyers, which is generally 
expensive. The specter of 
class action litigation is 
particularly daunting for 
small businesses given 
their “significantly fewer 
financial resources,” 
which may render them 
“unable to conduct the 
necessary discovery to 
defend themselves against 
class certification” or 

“defend against class 
action claims at trial,” 
subjecting them to even 
greater unfair settlement 
pressure.86 And concerns 
about small businesses 
being particularly vulnerable 
targets for litigation are far 
from theoretical. According 
to one recent study, even 
though small businesses 
accounted for about a 
fifth of business revenues 
earned in 2018, they bore 
more than half of the costs 
of the commercial tort 
system. “In other words, 
small businesses bear a 
disproportionate burden 
of the costs of the tort 
system.”87 Needless to say, 
these litigation costs are 
not just bad for business. 
The widespread consensus 
is that such costs are 
passed on to the American 
consumer in the form of 
higher-priced goods and 
services, ultimately harming 
the very people the litigation 
purportedly benefits.88 

In sum, to the extent 
there are any winners in 
class actions, they are not 
consumers. The prevalence 
of fee-centric settlements 
and low claims rates in most 
consumer class actions 
ensures that class members 
receive little or no benefit 
for releasing their claims 
while their lawyers are 
paid millions—a problem 
that is exacerbated by the 
increasing use of cy pres. In 
addition, because attempting 
to fend off even frivolous 
consumer class actions 
is an expensive exercise 
for American companies, 
businesses have no choice 
but to pass those litigation 
costs on to the consumer in 
the form of higher prices for 
goods and services at the 
marketplace. Essentially, 
the only people who are 
receiving any real benefit 
from class actions are the 
lawyers who bring them, not 
the consumers that they 
purportedly represent.
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Abuses in Securities Class Actions 

Another hotbed of class action abuse has been in the securities 
arena. Class actions alleging violations of federal securities 
laws were originally authorized to serve the dual purpose of 
deterring companies from committing fraud while also providing 
compensation to investors harmed by fraudulent conduct, and 
spurring confidence in the public securities markets. By the mid-
1990s, however, it had become clear that securities class actions 
were even more vulnerable to abuse than other types of class 
actions. Essentially, class action attorneys were able to keep a list 
of “professional plaintiffs” on retainer (usually regular people who 
purchased a few shares of stock in many large companies) that 
would consent to the attorneys filing securities class actions on their 
behalf. This allowed the attorneys to then “race to the courthouse” 
with a photocopied and typically frivolous complaint any time one of 
those companies’ stock price dropped, alleging some sort of generic 
“fraudulent” behavior by the company. Faced with ever-mounting 
litigation, most publicly traded companies had no choice but to settle 
as quickly as possible to keep their legal costs down. The situation 



eventually became so dire that in 1995, Congress enacted the Private 
Securities Litigation Reform Act (PSLRA) in an attempt to curb the 
abuses inherent in class action securities litigation. The PSLRA did, 
for a time, mitigate the rapidly growing filings by adding securities 
class action-specific measures such as a scienter—i.e., intent or 
knowledge—requirement, a damages cap, an increased emphasis 
on imposing sanctions for abusive practices and various pleading 
requirements to deter frivolous litigation. Thanks to the creativity 
of the plaintiffs’ bar, however, questionable and potentially abusive 
securities class actions have exploded to levels above where they were 
before the enactment of the PSLRA, resulting in more clamors for 
reform. See Andrew J. Pincus, A Rising Threat: The New Class Action 
Racket That Harms Investors and the Economy, U.S. Chamber of 
Commerce Institute for Legal Reform (Oct. 2018); see also Stephen 
J. Choi, Jessica Erickson and Adam C. Pritchard, Frequent Filers 
Revisited: Professional Plaintiffs in Securities Class Actions, U.S. 
Chamber of Commerce Institute for Legal Reform (April 2022).
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Class Actions 
Are Prone to 
Ethical Abuses
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A major distinguishing feature of class actions (versus individual 
lawsuits) is the lack of control a named plaintiff (much less an absent 
class member) has over his or her own claim. 

Because class counsel 
are essentially allowed to 
run the show, there is a 
significant risk that they will 
engage in self-dealing—a 
risk that has materialized in 
the form of named-plaintiff-
only settlements and pre-
suit demand letters. In 
addition, the growth of TPLF 
in class actions has only 
exacerbated this dynamic 
by introducing yet another 
financially interested third 
party into the calculus 
whose primary interest is 
maximizing its return on 
investment. 

Self-Dealing, 
Named-Plaintiff-
Only Settlements, 
and Extortionary 
Demand Letters
While in a typical individual 
lawsuit, a plaintiff has full 
control over her claim and 
the ability to direct her 
attorney to take whatever 
actions she considers 

appropriate, absent class 
members have no control 
over “their counsel”—or 
even a basic awareness of 
the decisions being made 
in their case. Instead, class 
counsel “exercise[s] nearly 
plenary control” over the 
lawsuit and is “subject to 
only minimal monitoring by 
their ostensible ‘clients,’ 
who are ... dispersed 
and disorganized.”89 And 
“[b]ecause each class 
member’s interest in the 
case is typically small, class 
members may have relatively 
little financial interest in the 
outcome of the litigation 
for the class as a whole” 
and, thus, have little reason 
to monitor the litigation.90 

Accordingly, it is typically 
class counsel—motivated 
by fee awards—who control 
the litigation and the class 
claims. Recognizing that 
this is a “fox guarding the 
henhouse” situation, courts 
have established safeguards 
in an attempt to ensure that 
class counsel recognize a 
duty of loyalty to the class. 
However, these protections 
can be—and frequently 
are—circumvented through 
self-dealing practices. 

One of those safeguards 
is the requirement in Fed. 
R. Civ. P. 23(a)(4) that the 
lead plaintiff fairly and 
adequately represent the 
class, which includes 

“Recognizing that this is a ‘fox guarding the 
henhouse’ situation, courts have established 
safeguards in an attempt to ensure that class 
counsel recognize a duty of loyalty to the 
class. However, these protections can be—and 
frequently are—circumvented through self-
dealing practices.”
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keeping a watchful eye over 
class counsel.91 In theory, 
this measure is supposed 
to create a check on class 
counsel control by ensuring 
that someone whose 
interests are aligned with the 
class is keeping counsel on 
track. However, the lawyers 
who decide to bring suit 
frequently recruit as the 
lead plaintiffs individuals 
with whom they have a pre-
existing personal, familial, or 
professional relationship.92 
Courts have abided this 
troubling practice, even 
though such relationships 
necessarily implicate 
the independence of the 
class representative and 
her lawyer and present a 
significant (non-theoretical) 
risk of self-dealing.

One common form of self-
dealing is the “named 
plaintiff only” settlement, 
in which “class” counsel 

and the lead plaintiff agree 
to voluntarily dismiss their 
“class” action against the 
defendant in return for a 
premium settlement price. 
In this scenario, some 
money is paid to the named 
plaintiff, a more substantial 
amount is paid to class 
counsel—often in the 
six-figure range, perhaps 
higher—and the unnamed 
class members get nothing. 
In entering into these 
arrangements, class counsel 
and the named plaintiff—
who initially promised to 
represent the interests 
of the class by filing the 
putative class action 
complaint—are effectively 
cashing in on their purported 
representation of the class 
by abandoning it. This 
practice is particularly 
widespread, potentially 
affecting about one-third of 
all filed class actions.93 And 
because these settlements 

are made before any attempt 
to certify the class, current 
class action rules afford 
federal courts no authority 
to even see (much less 
carefully review) the terms of 
the dismissal. In short, the 
class counsel simply files a 
one-page notice of voluntary 
dismissal, and the case is 
over. 

Another form of self-
dealing involves the 
use of an extortionary 
pre-suit demand letter, 
sometimes called “stealth 
class actions.”94 In those 
situations, attorneys will 
send a demand letter to a 
corporation, claiming they 
have a class action ready 
to be filed and outlining in 
“broad strokes the areas 
where the organization is 
potentially liable.”95 Rather 
than filing the formal 
action immediately, the 
attorney in the letter gives 
the company the option of 
settling the claim quickly 
and quietly on a confidential 
basis.96 For class action 
attorneys, this approach 
can be a lucrative business 
model. It requires minimal 
investment of their time and 

“In entering into these arrangements, class 
counsel and the named plaintiff—who initially 
promised to represent the interests of the class 
by filing the putative class action complaint—
are effectively cashing in on their purported 
representation of the class by abandoning it.”
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no real costs. And it often 
works because enough 
companies will enter into 
these agreements to stave 
off the costs of uncertain 
class action litigation.97 And 
there is no court involvement 
in the practice because no 
lawsuit is ever filed. Some 
class action practitioners 
describe this practice as 
“blackmail” and note that 
“[t]here are attorneys out 
there that do nothing but 
send out demand letters 
and have no intention of 
filing actual lawsuits.”98 
Even worse, these are often 
empty threats of frivolous 
claims given that many of 
these demands are “not 
meaningful class action 
complaints” but “attempts 
by plaintiffs’ lawyers to 
leverage the class action 
to try to shake down a 
company” and secure 
“an individual settlement 
at a premium.”99 Some 
companies ignore these 
letters or send strong 
responses challenging the 
purported claims. But given 
the enormous costs of 
addressing even the weakest 
lawsuits, other businesses 
will sometimes agree to pay 

modest amounts in an effort 
to avoid new litigation. 

In both scenarios, class 
counsel and their individual 
client (likely a friend, relative 
or employee) advance their 
own personal interests, 
while purportedly acting on 
behalf of a large group of 
consumers whose interests 
are totally ignored. Such 
self-dealing is unseemly, and 
it is yet another respect in 
which consumers are simply 
used as pawns in the class 
action system.

TPLF Generates 
Additional Ethical 
Problems
Another driver behind 
questionable behavior in 
class actions is the use 
of third party litigation 
funding, or TPLF.100 In TPLF, 
entities “invest” in lawsuits 
by providing the up-front 
costs of bringing an action, 
theoretically providing court 
access to allegedly injured 
plaintiffs who do not have the 
means to pay for litigation 
alone. In return for their 
“efforts,” third party litigation 
funders receive a direct 

financial interest in the result 
of the litigation—a promised 
return that is contingent on 
the outcome. Sometimes this 
payment to the funders may 
come from the attorneys’ fee 
award, which raises ethical 
issues under rules prohibiting 
lawyers from sharing fees 
with non-lawyers.101 In 
other instances, funding 
agreements provide that 
payments to TPLF entities 
are to be made from class 
members’ recoveries, even 
though those persons may 
have never received notice 
or given approval of those 
arrangements (as discussed 
further below). Because 
there is no uniform federal 
rule requiring the disclosure 
of TPLF agreements, the 
existence of the practice in a 

“But given the 
enormous costs of 
addressing even the 
weakest lawsuits, 
other businesses will 
sometimes agree to 
pay modest amounts 
in an effort to avoid 
new litigation.”
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given case and the potential 
ethical implications it raises 
frequently evade detection 
by the defendant and the 
court.102

Once reserved for individual 
business-to-business 
or consumer litigation, 
TPLF is now increasingly 
being used in class action 
lawsuits.103 For example, one 
prominent hedge fund, EJF 
Capital, specifically targets 
putative class actions at 
“hefty interest rates,” with 
the loans to be repaid by 
plaintiffs’ law firms “as they 
earn fees from settlements 
and judgments.”104 “[C]lass 
actions [also] make up 
a significant portion of 
the cases” in which Law 
Finance Group invests.105 
The increased use of TPLF 
arrangements in class 
actions raises serious 
ethical questions, as well as 
concerns about the named 

plaintiffs’ adequacy of 
representation, as funders 
may seek to maximize their 
own pecuniary interest in 
the litigation. 

These ethics and adequacy 
issues were well illustrated 
in Gbarabe v. Chevron Corp., 
a putative class action 
arising out of an explosion 
on an oil drilling rig off the 
coast of Nigeria. In that 
case, the defendants sought 
production of the plaintiffs’ 
agreement with a third party 
funder, arguing that it could 
be relevant to the class 
certification decision.106 The 
judge granted their request, 
agreeing that the “funding 
agreement is relevant to the 
adequacy [of representation] 
determination [required 
for class certification] 
and should be produced 
to [the] defendant.”107 
Ordering production of the 
agreement proved to be the 

right move, as it contained 
several provisions that 
allowed the TPLF entity 
to exercise substantial 
control over the litigation. 
For example, the agreement 
included a “Project Plan” 
developed by class counsel 
and the funder, which 
restricted counsel from 
deviating from the plan as 
the litigation unfolded.108 
Further, the agreement 
expressly prohibited the 
lawyers from engaging 
any co-counsel or experts 
“without [the funder’s] prior 
written consent.”109 The 
agreement even required 
counsel to “give reasonable 
notice of and permit [the 
funder] where reasonably 
practicable, to attend as 
an observer at internal 
meetings, which include 
meetings with experts, 
and send an observer to 
any mediation or hearing 
relating to the Claim.”110 And 
even more worryingly, the 
funding agreement required 
that the lawyers endeavor 
to “recover the maximum 
possible Contingency Fee”—
which obviously would 
make it difficult to reach a 

“Because there is no uniform federal rule 
requiring the disclosure of TPLF agreements, 
the existence of the practice in a given case 
and the potential ethical implications it raises 
frequently evade detection by the defendant 
and the court.”
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settlement, even if beneficial 
to the class—and provided 
that the funder would 
be repaid its $1.7 million 
investment with a “success 
fee” of $10.2 million, plus 
2% of the amount received 
by the putative class 
members.111 Essentially, 
the putative class would 
have been required to pay 
a portion of their recovery 
to the funder, without their 
prior knowledge or approval. 

Both the agreement and the 
underlying circumstances 
of it also raised serious 
questions about how the 
named plaintiff—who was 
obligated to ensure that 
the interests of the absent 
class members were being 
properly served—could 
possibly discharge that 
responsibility. After all, not 
only was the plaintiff fully 
aware of the funder’s ability 
to control the litigation (he 
did “not dispute that his 
counsel ... [we]re dependent 

on outside funding to 
prosecute th[e] case”), 
but he was also “under a 
contractual obligation to 
preserve the confidentiality 
of the funder’s identity, as 
well as the terms of the 
agreement.”112 Accordingly, 
the agreement in Gbarabe is 
a plain example of how the 
use of TPLF in class actions 
casts very serious doubts 
on whether class counsel 
and the named plaintiff are 
actually looking out for the 
absent class members.113

Absent disclosure of TPLF 
usage in a particular case, 
however, it is impossible to 
know whether an outside 
funder with a direct financial 
interest in the result of the 
litigation has invested in the 
case, much less whether 
such an entity is seeking 
to exert undue influence 
over the action. In short, the 
lack of transparency and 
meaningful oversight and 
control by class members 

makes class actions fertile 
ground for self-dealing 
between class counsel and 
class representatives, to 
the detriment of the class 
members. And the rise of 
TPLF in class actions has 
only furthered this potential 
for abuse by allowing 
plaintiffs’ attorneys to 
effectively sell control over 
the claims to financially 
interested third parties—
often without knowledge of 
the class or the court. 

“Accordingly, the 
agreement in Gbarabe 
is a plain example of 
how the use of TPLF 
in class actions casts 
very serious doubts on 
whether class counsel 
and the named plaintiff 
are actually looking out 
for the absent class 
members.”

Chapter 04
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To the extent class actions actually benefit consumers, they do so in 
an extremely inefficient way, often providing “relief” to large groups of 
dissimilarly situated consumers who never experienced any sort of injury 
in the first place or needlessly prolonging litigation, causing waste of 
judicial and party resources. Two trends illustrate these inefficiencies. 

In “no injury” class actions, 
one plaintiff who is allegedly 
injured by a product or 
service brings a putative 
class action on behalf of all 
purchasers of that product 
or service, even though 
many of them are satisfied 
and have no injury about 
which to complain. Similarly, 
“issues classes”—classes 
that are certified only as to 
certain purportedly common 
questions or issues—are 
increasingly being used to 
circumvent requirements 
that classes be “cohesive,” 
causing litigation to drag on 
and necessitating precisely 
the kind of individualized 
follow-on proceedings 
that the class action rule 

was designed to avoid. 
And finally, although some 
have contended that the 
class action device deters 
purported misconduct, 
that is not a proper—much 
less effective—purpose for 
aggregate litigation. 

“No Injury” Class 
Actions
“No injury, no tort, is an 
ingredient of every state’s 
law.”114 For many years, U.S. 
courts faithfully applied this 
principle, dismissing cases 
brought by plaintiffs who 
themselves had experienced 
no problem with the product 
at issue for lack of injury.115 
Presumably in reaction to 
these rulings, plaintiffs’ 
attorneys began recruiting 
named plaintiffs whose 
products actually manifested 
the defect alleged in the 
litigation, making disposal 
of the claims at the motion-

to-dismiss stage more 
difficult. But as most courts 
appropriately recognized, 
these lawsuits were just 
another variant of no-injury 
class actions because while 
the named plaintiffs may 
have allegedly suffered some 
injury (e.g., their vehicle 
actually malfunctioned), the 
overwhelming majority of 
the absent class members 
had not. According to these 
courts, this new variant 
of the no-injury class 
action was not amenable 
to classwide treatment 
for a variety of reasons, 
including that the claims of 
the named plaintiff were not 
typical of the absent class 
members—a fundamental 
requirement for class 
certification.116 

Unfortunately, more and 
more courts started to buck 
that traditional approach, 
countenancing class actions 

“No injury, no tort, is 
an ingredient of every 
state’s law.”



Unfortunately, more and 
more courts started to buck 
th[e] traditional approach, 
countenancing class actions 
in which the overwhelming 
majority of class members 
experienced no problem with 
the allegedly defective product.
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in which the overwhelming 
majority of class members 
experienced no problem 
with the allegedly defective 
product. For example, in 
Bechtel v. Fitness Equipment 
Services, LLC, the plaintiffs 
commenced a putative class 
action against a treadmill 
manufacturer, alleging that 
it could only achieve its 
advertised horsepower in 

a laboratory, but not when 
plugged into a residential 
power supply.117 As the 
defendant pointed out in 
opposing class certification, 
the class likely included a 
large number of consumers 
who suffered no injury at all, 
because many either did not 
care about horsepower when 
purchasing the product and, 
thus, were not deceived, or 

because they would have not 
used that much horsepower 
in any event. Even so, the 
court determined that it 
was irrelevant whether 
“many consumers [were] 
fully satisfied with their 
treadmills” and certified 
the class, allowing it to go 
forward even though many 
class members may not have 
had any harm to redress.118 



Similarly, in Glazer v. 
Whirlpool Corp., purchasers 
of the defendant’s front-
loading washing machine 
alleged that the product’s 
design led to the growth 
of mold and mildew in the 
machine.119 The defendant 
argued that the class was 
overbroad because the 
definition included product 
owners who had not 
experienced a mold problem 
and other purchasers who 
were pleased with their 
washing machines, unlike 
the named plaintiffs.120 
Indeed, a majority of the 
class members did not have 
a mold problem with their 
washing machines.121 The 
Sixth Circuit issued two 
decisions in the case, both 
times holding that all class 
members, including those 
who had not experienced 
a mold problem, suffered 
economic damages by 
paying an inflated price for 
their washing machines. The 
court went on to hold that 
“[i]f Whirlpool can prove 
that most class members 
have not experienced a 
mold problem ... then [it] 
should welcome class 
certification.”122 And in 

Wolin v. Jaguar Land Rover 
North America, LLC, the 
plaintiffs sought certification 
of a class of purchasers 
of Jaguar vehicles that 
contained a defect resulting 
in premature tire wear.123 
The district court had 
refused to certify the class, 
in part because a majority 
of the class members 
had not experienced the 
alleged problem with their 
vehicles.124 The Ninth Circuit 
reversed, however, holding 
that whether class members’ 
products manifested 
the alleged defect was 
a merits issue irrelevant 
to the question of class 
certification.125

These “no-injury” class 
actions undermine the 
proper administration of 
justice and put a strain 
on the U.S. economy. 
Defendants often opt for 

settlement following class 
certification, regardless of 
the merits of the underlying 
claims.126 Indeed, it is well 
known that “[f]ollowing 
certification, class actions 
often head straight down 
the settlement path because 
of the very high cost for 
everybody concerned, 
courts, defendants, 
plaintiffs of litigating a 
class action.”127 In addition 
to existing pressures 
to settle substantively 
meritless claims, defendants 
are increasingly facing 
settlement pressures from 
class actions defined in a 
wildly overbroad manner 
in which only a fraction of 
class members are even 
conceivably affected by 
the alleged misconduct 
giving rise to the litigation. 
Classwide settlements 
in such cases essentially 
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“In addition to existing pressures to settle 
substantively meritless claims, defendants are 
increasingly facing settlement pressures from 
class actions defined in a wildly overbroad 
manner in which only a fraction of class 
members are even conceivably affected by the 
alleged misconduct giving rise to the litigation.”
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The Potential for Punitive Damages 

Another cause for concern is the potential for a punitive damages 
award even in cases where few class members are actually injured.  
Punitive damages are damages awarded on top of compensatory 
damages, intended to punish a defendant for particularly egregious 
conduct and to deter others from acting similarly in the future.  See 
Restatement (Second) of Torts § 908 (1979).  The permissible upper 
limit on punitive damages is somewhat uncertain under U.S. law, but 
it is generally believed to be a small multiple of the compensatory 
damages amount.  See State Farm Mut. Auto. Ins. Co. v. Campbell, 
538 U.S. 408, 425 (2003).  Some state laws prohibit punitive damages 
or set caps by statute.  

Nevertheless, the mere availability of punitive damages has a 
“shadow effect” on defendants, often causing them to “settle 
compensatory damages at a higher level” than they normally would 
to avoid the potential for a punitive damages award at trial.  Francis E. 
McGovern, Punitive Damages and Class Actions, 70 La. L. Rev. 435, 
437 (2010).  And this effect persists even though “punitive damages 
are awarded relatively infrequently and amounts are often reduced by 
appellate courts” given how devastating an award could be on the off 
chance it is affirmed.  Id.
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offer free money to class 
members who would never 
be able to recover (or even 
consider filing a lawsuit) 
individually against the 
defendant.128 In essence, 
overbroad class actions 
are nothing more than a 
mechanism for expanding 
the size of a given class 
to justify a windfall for 
attorneys who claim to 
represent the interests of 
uninjured class members.

Overcompensation is 
as much a problem for 
consumers as it is for 
businesses. As the late 
Judge John Minor Wisdom 
once explained, damages 
paid in litigation to those 
consumers who are actually 
injured “are presumably 
incorporated into the price 
of the product and spread 
among” all purchasers.129 
But when compensation 
is potentially available to 
all consumers—injured 
and uninjured alike—
manufacturers will act 
to include those costs in 
the price as well.130 The 
result is that, “instead of 
spreading a concentrated 

loss over a large group, each 
[consumer] would cover his 
own [potential recovery] 
(plus the costs of litigation) 
by paying a higher price ... in 
the first instance.”131 Echoing 
this same logic, Judge Frank 
Easterbrook explained in 
a footnote in the Seventh 
Circuit’s decision in 
Bridgestone/Firestone 
that allowing even modest 
compensation for uninjured 
class members could easily 
double a defendant’s total 
liability for a product that 
rarely malfunctions or 
injures anyone, a result 
that “overcompensates 
buyers and leads to 
excess precautions” 
by manufacturers.132 It 
is precisely this sort of 
inefficient economic 
distortion—which Judge 
Wisdom saw “little reason 
to adopt”—that the courts 
described above have 
encouraged by endorsing 
overbroad class actions.

A recent decision by the U.S. 
Supreme Court in the data 
privacy realm may rein in 
these kinds of lawsuits. In 
TransUnion LLC v. Ramirez, 

the Supreme Court held 
that three-quarters of a 
certified class of more than 
8,000 Fair Credit Reporting 
Act (FCRA) class members 
lacked Article III standing, 
cutting down a rare class 
action jury verdict long after 
it was entered.133 There, the 
plaintiffs had alleged that 
TransUnion violated the 
FCRA by including false 
alerts in consumers’ credit 
reports incorrectly stating 
that they were on a federal 
government list of potential 
terrorists, drug traffickers 
and serious criminals and by 
improperly formatting some 

“... [A]llowing even 
modest compensation 
for uninjured class 
members could easily 
double a defendant’s 
total liability for a 
product that rarely 
malfunctions or injures 
anyone, a result that 
‘overcompensates 
buyers and leads to 
excess precautions’ by 
manufacturers.”
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of their reports. Although 
more than 8,000 individuals 
were part of the class, 
TransUnion had shared 
the reports of less than a 
quarter of the class with 
third parties, meaning that 
the vast majority of the class 
members were never injured 
by TransUnion. According to 
the Supreme Court, for those 
class members, it was “as if 
someone wrote a defamatory 
letter and then stored it in 
her desk drawer,” causing 
no harm at all.134 Such 
situations are fairly typical 
in the data privacy area—
where many “breaches” 
result in no tangible harm to 
the majority of those whose 
data was leaked—making it 
fertile ground for “no-injury” 
class actions. 

Although the full effects of 
TransUnion on consumer 
class actions remain to be 
seen, it is a step in the right 
direction for mitigating the 
harmful impact of no-injury 
class actions, especially 
given the Supreme Court’s 

succinct and unambiguous 
pronouncement on Article 
III’s requirement of an 
injury in fact: “No concrete 
harm, no standing.”135 
Indeed, at least some 
believe that TransUnion’s 
“impact is likely to be 
significant, particularly in 
the consumer protection 
context: the Court’s focus 
on the absence of evidence 
that class members relied 
on improper information 
could, for example, provide 
a defense in the false-
advertising context.”136 
Notably, the U.S. Court 
of Appeals for the Ninth 
Circuit has already applied 
TransUnion in requiring 
the dismissal of the claims 
asserted by plaintiffs who 
“were not concerned with” 
the content of an allegedly 
false label, “but rather 
with whether [defendant] 
was telling the truth on its 
product’s labels.”137 Relying, 
in part, on TransUnion, the 
Ninth Circuit held that the 
plaintiffs lacked standing 
under Article III to bring 

a false advertising claim, 
noting that the “desire for 
[defendant] to truthfully 
label its products, without 
more, is insufficient” to 
satisfy the Article III injury 
requirements.138 

The TransUnion ruling 
is welcome news for 
defendants and is likely to 
become an important tool for 
challenging such lawsuits. 
However, because plaintiffs’ 
lawyers will inevitably 
espouse other novel and 
speculative theories of 
injury to evade the Supreme 
Court’s ruling, defendants 
should not assume that 
no-injury class actions 
will disappear and should 
remain vigilant in forcefully 
opposing these kinds of 
lawsuits. 

The Inefficiency 
and Unfairness of 
“Issues Classes”
Increasing judicial embrace 
of so-called “issues” class 
actions has also fueled 
significant inefficiency and 
unfairness in the American 
class action system. Under 
Rule 23(b)(3), class actions 

“... TransUnion ... is a step in the right direction 
for mitigating the harmful impact of no-injury 
class actions ....”
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seeking monetary relief 
can only be certified when 
“questions of law or fact 
common to class members 
predominate over any 
questions affecting only 
individual members.”139 This 
requirement is designed 
to ensure that only claims 
capable of being proven 
with common evidence are 
certified. Otherwise, class 
proceedings would devolve 
into highly individualized 
mini-trials on such 
fundamental questions 
as whether a product 
was defective; whether 
the product caused each 
class member’s alleged 
injuries; or whether class 
members were misled by 
the purportedly deceptive 
labeling. However, over 
the last decade, plaintiffs’ 
attorneys have sought to 
circumvent that fundamental 
requirement by persuading 
courts to pick only particular 
questions that are common 
to a proposed class—for 
example, whether a product 
has a design defect—and 
order a classwide trial that 
would resolve only those 
inquiries. 

The genesis of these “issues” 
class actions can be found in 
Rule 23(c)(4), which provides 
that, “[w]hen appropriate, 
an action may be brought or 
maintained as a class action 
with respect to particular 
issues.”140 Historically, 
courts have been skeptical 
of such an approach on the 
ground that certification of 
issues for class treatment 
is an end-run around Rule 
23(b)(3)141—something 
never contemplated by 
the drafters of the rule. In 
fact, there is “no evidence 
in the Committee’s 
official Rule 23 Note, its 
meetings, memoranda, 
or correspondence that 
the Committee ever 
conceived of (c)(4)(A) as 
authorizing certification 
of class actions that could 
not otherwise be certified 
under Rule 23,” and the 
notion that the Committee 

intended for plaintiffs to 
avoid the Rule 23(b)(3) 
predominance requirement 
is “particularly implausible 
... given the importance the 
Committee placed on that 
requirement.”142 As a result, 
Rule 23(c)(4) was originally 
used rarely, and only as 
“a housekeeping rule that 
allow[ed] courts to sever  
the common issues for a 
class trial.”143

More recently, however, 
certain courts have adopted 
a laxer attitude toward class 
certification under Rule 
23(c)(4), holding that one or 
two purportedly common 
issues can be certified for 
class treatment, while the 
remaining questions can 
be resolved in subsequent, 
individual proceedings. 
Martin v. Behr Dayton 
Thermal Products LLC 
illustrates the problems 

“... [O]ver the last decade, plaintiffs’ attorneys 
have sought to circumvent that fundamental 
requirement by persuading courts to pick only 
particular questions that are common to a 
proposed class—for example, whether a product 
has a design defect—and order a classwide trial 
that would resolve only those inquiries.”
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inherent in this approach. 
In Martin, the plaintiffs 
alleged that the defendants’ 
contamination of nearby 
groundwater caused 
“vapor intrusion” on their 
properties, thus causing 
them potential injury.144 
After nearly seven years of 
litigation, plaintiffs moved 
to certify a damages class 
of property owners. As 
defendants argued—and 
the district court agreed—
there were significant 
individualized issues 
“regarding injury-in-fact and 
causation,” which precluded 
classwide resolution of 
the claims.145 The court 
nonetheless certified an 

issues class as to seven 
different issues that were 
supposedly common to 
the entire class—none of 
which addressed the key 
point of whether there was 
actually any vapor intrusion 
on the class members’ 
properties.146 The Sixth 
Circuit upheld the decision 
on appeal over the argument 
that there were “highly 
individualized inquiries that 
would be required even after 
certification,” reasoning 
that while the issues 
class would “not resolve 
Defendants’ liability entirely, 
... it w[ould] materially 
advance the litigation.”147 
However, the appellate 
court’s premonition never 
panned out. More than three 
years after making that 
statement—and 13 years 
after the case was filed—the 
case remains pending before 
the district court, with no 
end in sight.148 

As cases like Martin 
demonstrate, “issues” class 
actions are highly inefficient 
because of the need 
for numerous individual 
follow-on trials (potentially 
thousands in a product 
liability controversy). By 
definition, the certification 
of an issues class would 
normally require counsel to 
invest substantial resources 
in litigating the facts of 
the case common to all 
claims with no prospect 
of obtaining any damages 
award even if they “win” at 
trial. Although a common-
phase victory would 
potentially set the stage 
for recoveries in individual 
follow-on suits, the recovery 
in such follow-on suits may 
be small and could well 
cost more to litigate than 
the follow-on suits could 
ever yield. Such “costs and 
delay[s]” are so “immense” 
that “issues” class actions 

“Such ‘costs and delay[s]’ are so ‘immense’ that 
‘issues’ class actions may effectively guarantee 
a settlement because it would be nonsensical 
to spend the time and effort litigating those 
follow-on trials.”

“As cases like Martin 
demonstrate, ‘issues’ 
class actions are 
highly inefficient 
because of the 
need for numerous 
individual follow-
on trials (potentially 
thousands in a 
product liability 
controversy).”
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may effectively guarantee 
a settlement because it 
would be nonsensical to 
spend the time and effort 
litigating those follow-
on trials.149 Thus, as one 
court put it, certifying a 
class as to the issue of 
liability and then “allowing 
myriad individual damages 
claims to go forward hardly 
seems like a reasonable 
or efficient alternative” to 
normal litigation.150 Put 
simply, while class actions 
are supposed to provide 
an efficient mechanism 
for compensating common 
claims, issues class actions 
do the exact opposite.

Not only is this brand of 
class action remarkably 
inefficient, issues class 
actions are an inherently 
unfair form of litigation 
for defendants, who are 
unable to present the jury 
with a full and accurate 
picture of the claims at 
issue. For one thing, issues 
classes unfairly prejudice 
defendants because it is 
much easier for plaintiffs 
to secure a classwide 
verdict when the jury does 
not hear the actual facts 

of any individual plaintiff’s 
claims.151 An “issues” phase 
that focuses exclusively on 
a product’s alleged defect, 
for example, does not tell 
the whole story, because 
although the plaintiff herself 
might complain of a problem 
with her product, the jury 
will not hear from the many 
absent class members who 
are entirely satisfied with 
their product and have never 
encountered the alleged 
defect. And because issues 
class actions necessitate 
a second jury considering 
issues already decided by 
a prior jury in the form of 
follow-on trials for individual 
plaintiffs, the approach also 
contravenes the Seventh 
Amendment of the U.S. 
Constitution.152 As one court 
has explained, “the risk that 
a second jury would have 
to reconsider the liability 
issues decided by the first 
jury is too substantial to 
certify [an] issues class.”153

In short, issues class actions 
have added even more 
inefficiency and unfairness 
to an already deficient 
system rife with abuse. 
The attendant delays and 

complexities generated 
by these proceedings, the 
inability of defendants to 
mount a fair and adequate 
defense in them, and the 
potential for impermissible 
jury reexamination of 
previously decided issues 
all weigh strongly against 
continued judicial embrace 
of issues classes. 

Class Actions Are 
Not Intended or 
Equipped to  
Deter Conduct or 
Enforce Law
Some have argued that class 
actions should—and actually 
do—serve a deterrence 
and enforcement function 
by deputizing class action 
counsel as “private attorneys 
general” who watch out for 
violations of (and enforce) 

“In short, issues class 
actions have added 
even more inefficiency 
and unfairness to 
an already deficient 
system rife with 
abuse.”



laws meant to protect 
consumers in general. These 
arguments are unpersuasive 
for two reasons. 

First, the class action is not 
intended primarily to serve a 
deterrence or enforcement 
purpose because Rule 23 
is supposed to be a vehicle 
for asserting the rights 
of and pursuing redress 
of injuries for individual 

claimants. Nothing in Rule 
23 remotely authorizes 
plaintiffs’ lawyers as third 
parties to use the claims of 
class members as a way to 
enforce the law and thereby 
purportedly protect the 
rights of the general public. 
Such an interpretation 
would dramatically alter the 
substantive law, thereby 
violating the Rules Enabling 
Act. Under that act, a rule 

of procedure or evidence 
may not “abridge, enlarge 
or modify any substantive 
right.”154 This is so because 
using a procedural rule 
to alter the substantive 
law would interfere with 
the powers of Congress 
and state legislatures to 
decide governing laws.155 
Applying the class action 
rule for purposes of 
deterring misconduct 
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First, the class action is not 
intended primarily to serve a 
deterrence or enforcement 
purpose because Rule 23 is 
supposed to be a vehicle for 
asserting the rights of and 
pursuing redress of injuries for 
individual claimants.
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would run afoul of that 
principle because “Rule 
23 ... is meant to provide 
a vehicle to compensate 
class members and to 
resolve disputes” under 
the governing substantive 
law; it does not create a 
“free-standing device to do 
justice.”156 Deterrence and 
enforcement are functions 
of federal agencies, such 
as the Federal Trade 
Commission, not plaintiffs’ 
lawyers seeking to cash 
in on dubious class action 
lawsuits.

Second, even if class actions 
were intended primarily to 
deter bad conduct or enforce 
regulations, they would be 
an inefficient method of 
doing so. As a threshold 
matter, there is no empirical 
proof that class actions 
effectively serve either of 
these goals. As one scholar 
succinctly explains, “the 

deterrence theory suffers 
from a lack of empirical 
evidence and is based on 
conjectured hypotheses 
about corporate behavior.”157 
Indeed, what limited 
empirical evidence there is 
regarding the deterrence 
theory “suggest[s] that 
negative value class actions 
may not be as effective at 
deterring wrongful conduct” 
as people expect.158 For 
example, even “corporations 
armed with high quality 
information about previous 
litigation against their 
competitors are virtually no 
more successful in avoiding 
subsequent litigation than 
corporations who lack this 
information,” which could 
suggest that an awareness 
of the likelihood for potential 
consumer class actions does 
nothing to alter corporate 
conduct.159 The deterrence 
theory is also easily rebuffed 

by the “equally likely” 
theory that corporations 
just consider class actions 
as a cost of doing business, 
“with costs passed along 
to consumers.”160 And 
the realities of the class 
action process—wherein 
defendants typically settle 
cases quickly and cheaply, 
with no admissions of 
wrongdoing—further 
undercut any deterrent or 
enforcement function.161 

Although proponents of the 
enforcement theory have 
touted the environmental 
litigation involving 
Volkswagen as proof 
that class actions serve 
a legitimate enforcement 
purpose, a closer look at 
that litigation tells a different 
story. The gravamen of 
that litigation was that 
Volkswagen installed a 
“defeat device”—software 
in some of its diesel 
vehicles that could detect 
when the car was being 
emissions-tested and 
would mask nitrogen oxide 
emissions to pass the test. 
While Volkswagen pledged 
just over $10 billion in 
restitution to American 

“Second, even if class actions were intended 
primarily to deter bad conduct or enforce 
regulations, they would be an inefficient 
method of doing so. As a threshold matter, 
there is no empirical proof that class actions 
effectively serve either of these goals.”
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consumers, many (if not 
most) European consumers 
have yet to receive any 
compensation—a result 
many have attributed to the 
unique availability of class 
actions in the U.S. as an 
enforcement mechanism.162 
But it is incorrect to suggest 
that U.S. consumers 
obtained compensation 
because of the availability 
of the class action device. 
Instead, Volkswagen 
negotiated a package of 

penalties and remedial 
steps—including consumer 
compensation—with U.S. 
government bodies (the 
Federal Trade Commission, 
the U.S. Department of 
Justice, the California Air 
Resources Board and the 
California Attorney General) 
in addition to the plaintiff 
lawyers involved. Had the 
matter been left only to 
private lawyers and the 
notoriously slow and difficult 
system of private actions 

(including class actions), no 
doubt the matter would have 
dragged on for many years, 
keeping armies of lawyers 
busy at vast expense, 
for unknowable eventual 
consumer benefit. 

In short, the class action 
device was never meant 
to—nor does it—serve any 
deterrent or enforcement 
functions in the U.S.



Had the matter been left only 
to private lawyers and the 
notoriously slow and difficult 
system of private actions 
(including class actions), 
no doubt the matter would 
have dragged on for many 
years, keeping armies of 
lawyers busy at vast expense, 
for unknowable eventual 
consumer benefit. 
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Despite the serious challenges raised by current class action practice, 
all hope is not lost. Indeed, there are a variety of measures that could 
curb many of the abuses discussed throughout this paper. Below, we 
explore some of those potential reforms in greater detail, which can be 
divided into measures that are designed to reverse the trend of class 
actions rewarding lawyers rather than consumers; proposals intended to 
minimize conflicts of interest and increase transparency over potentially 
unethical relationships between counsel and named plaintiffs and third-
party funders; and structural changes that would make class actions more 
efficient and mitigate the burdens of abusive class action litigation on 
American businesses and consumers. 

Prioritizing Class 
Member Benefit 
As elaborated above in 
Chapter 3, one of the most 
problematic aspects of 
current practice is the 
increasing tendency of 
class members to receive 
little (if any) direct benefit 
from consumer class 
action settlements, while 
the lawyers receive a huge 
windfall. This has become 
a dominant feature of 
consumer class actions 
because before allowing 
class actions to proceed, 
federal courts generally do 
not require class counsel 
to demonstrate that they 
will be able to distribute 

any monetary proceeds to 
the allegedly injured class 
members. Further, class 
counsel are often able to 
avoid the burden of ensuring 
that the class members 
receive any direct benefits 
by simply donating the class 
money to their favorite third-
party organization (many of 
which have an ideologically-
driven agenda at odds 
with the views of class 
members) through cy pres 

arrangements. Simply put, 
class counsel are effectively 
excused from working hard 
to deliver monetary relief to 
individual class members—
the allegedly aggrieved 
people on whose behalf the 
class action was brought in 
the first place. 

A potential solution to this 
“lawyers get all the money” 
problem is requiring class 
counsel to affirmatively 

“A potential solution to this ‘lawyers get all the 
money’ problem is requiring class counsel to 
affirmatively demonstrate early in the litigation 
of a class action that they have a plan not only to 
identify absent class members, but also to deliver 
to them any award the attorneys secure.”
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demonstrate early in the 
litigation of a class action 
that they have a plan not 
only to identify absent 
class members, but also to 
deliver to them any award 
the attorneys secure. 
Requiring as much would 
ensure that any class action 
is actually being brought 
for the purpose of providing 
real relief. By contrast, 
those actions in which 
class counsel are unable to 
explain to the court how they 
intend to distribute any sort 
of award or settlement—
i.e., class actions that 
do not provide relief to 
consumers—would not move 
forward. Adoption of this 
proposal would incentivize 
class counsel to focus on 
compensating their allegedly 
injured clients rather than 
seeking the maximum fee 
award.

A sensible complement to 
this proposal is prohibiting 
the use of cy pres 
arrangements in class action 
settlements except where 
absolutely necessary—i.e., 
where multiple attempts 
at direct distribution of 
money to class members 

have been made, and where 
such efforts result in an 
actual residue of class 
money. Such a proposal—
which would make cy pres 
the exception, rather than 
the default—reflects the 
rudimentary principle that 
“funds generated through 
the aggregate prosecution 
of divisible claims are 
presumptively the property 
of the class members.”163 
Additionally, the type of 
injunctive relief available 
in consumer class actions 
should be limited and 
carefully scrutinized, lest 
class counsel be permitted 
to evade the requirements 
just discussed through 
meaningless settlements 
that provide no benefit 
to class members. For 
example, class counsel 
should not be allowed to 
“secure” injunctions that 
require remedial action 
that a defendant is already 
undertaking to justify a 
bloated fee award, such as 
what likely occurred in the 
Subway “footlong” litigation 
discussed in this paper. In 
sum, without these reforms, 
we are likely to see even 
more class settlements 

that have no possibility of 
delivering any direct relief 
to the purportedly injured 
parties, undermining the 
purpose of consumer 
protection litigation.

Ethical Reforms 
Policymakers should also 
consider measures aimed 
at curbing some of the 
ethical abuses highlighted 
throughout this paper. 
Far too often, class action 
lawsuits are dreamed up 
by lawyers simply to earn 
fees, with counsel recruiting 
people (sometimes their 
own relatives or employees) 
to assert claims they have 
concocted. This perversion 
of the traditional client-
lawyer relationship has 
deleterious consequences 
on our civil justice system 
because named plaintiffs in 
such cases, who are closely 
tied to class counsel, do 
not perform their fiduciary 
duty to oversee that 
counsel’s performance. 
The consequences of 
failed oversight can be 
seen in settlements that 
enrich lawyers but fail to 
compensate class members. 



U.S. Chamber of Commerce Institute for Legal Reform  |  52

Chapter 06

To address this problem—
without unduly abridging 
the ability of genuine 
plaintiffs to choose their 
own lawyers—Congress 
should prohibit persons 
having familial or business 
relationships with counsel 
from serving as class 
representatives. Such a 
measure would preclude the 
most obvious instances in 
which lawyers are essentially 
bringing their own suits, 
and in which the economic 
or social incentives for 
named plaintiffs to please 
class counsel dwarf their 
incentives to advocate 
for the interests of class 
members. To guard against 
less severe potential 
conflicts, lawyers should 
have to disclose the 
circumstances under which 
each named plaintiff became 
involved in a class action.  

As detailed above in Chapter 
4, TPLF is more frequently 
being used in class actions. 
Class counsel are secretly 
signing up “investors” (e.g., 
hedge funds) who pay those 
lawyers “up front” money to 
use as they wish in exchange 
for a right to receive a 
portion of whatever the class 
members and/or lawyers 
may ultimately be awarded. 
Generally, neither the court 
nor class members are told 
about (let alone approve) 
these side deals, which may 
give away class members’ 
money and may cede control 
of the case to an outsider 
with no fiduciary duty to 
the class members. As a 
result, there is no way for the 
court to properly supervise 
the litigation, much less 
ascertain whether attorneys’ 
fees will be impermissibly 
shared with a non-lawyer 
in derogation of applicable 
ethics rules or know whether 

an outsider with a pecuniary 
interest may undermine 
the named plaintiff’s 
ability to adequately and 
fairly represent the class. 
Accordingly, just as the 
circumstances surrounding 
the named plaintiff’s 
involvement in a case should 
be disclosed, so too should 
TPLF arrangements be made 
completely transparent as 
a matter of course in class 
actions. 

Structural Reforms 
Finally, Congress should 
consider various structural 
reforms to make class 
actions fairer, more efficient, 
and more predictable. 
These include: (1) closing 
the “issues class” loophole; 
(2) expanding interlocutory 
review of class certification 
rulings; and (3) staying 

“Generally, neither the court nor class 
members are told about (let alone approve) 
these [TPLF] deals, which may give away class 
members’ money and may cede control of the 
case to an outsider with no fiduciary duty to the 
class members.”

“... Congress should 
prohibit persons 
having familial or 
business relationships 
with counsel from 
serving as class 
representatives.”



discovery during the 
pendency of threshold 
motions.

The Issues Class Problem

Another problem detailed 
in Chapter 5, supra, is 
the increasing frequency 
with which courts are 
certifying for class treatment 
particular issues—such as 
whether a washing machine 
has a design defect—and 
ordering classwide trials 
to resolve those inquiries. 
This growing trend is bad 
for our civil justice system 
because: (1) it undermines 
the administration of justice 

by sanctioning a highly 
inefficient system in which a 
single purportedly common 
issues trial is subsequently 
accompanied by endless 
individualized follow-on 
proceedings; (2) it unfairly 
prevents defendants from 
being able to present the 
jury with a full and fair 
picture of the claims at 
issue; and (3) it threatens 
to violate the Seventh 
Amendment’s proscription 
against juries reexamining 
issues decided by a prior 
jury. Congress should 
address this problem by 
precluding issues classes 
unless the entirety of the 
cause of action from which 
the particular issue arises 
satisfies all of the class 
certification prerequisites of 
Rule 23, which is exactly the 
approach taken by the Fifth 
Circuit.164 In other words, 
courts would no longer be 
able to skirt the commonality 
and predominance 
requirements by focusing 
solely on a single or series of 
supposedly common issues. 
The result would be a fairer 
civil justice system, and one 
that fully comports with 
more recent Supreme Court 

precedent governing  
class actions. 

The Appellate Review 
Problem

One explanation for 
the continued filing of 
meritless class actions is 
the rarity with which class 
certification decisions 
receive interlocutory review 
under Fed. R. Civ. P. 23(f). 
In 1998, subdivision (f) was 
added to Rule 23, which 
allows for permissive 
interlocutory appeal of 
orders denying or granting 
class certification.165 A 
driving impetus behind this 
amendment was to alleviate 
the coercive effect of class 
certification rulings on 
defendants.166 According 
to one recent study, when 
circuit courts grant review 
of class certification 
decisions under the current 
discretionary standard, 
they overturn more than 
half of the district courts’ 
certification decisions.167 
That statistic is especially 
telling given that federal 
appellate courts overall only 
grant Rule 23(f) petitions 
approximately 25% of 
the time.168 In light of the 

“Congress should 
address this problem 
by precluding issues 
classes unless the 
entirety of the cause 
of action from which 
the particular issue 
arises satisfies all of 
the class certification 
prerequisites of Rule 
23, which is exactly 
the approach taken by 
the Fifth Circuit.”
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significantly high reversal 
rate of class certification 
decisions that are reviewed 
under Rule 23(f), it stands to 
reason that many erroneous 
certification decisions 
ultimately evade any 
appellate review, resulting 
in needless settlements 
and creating bad law that 
is potentially applied in 
other cases. Expansion of 
interlocutory review of class 
certification rulings (e.g., 
requiring federal courts 
to hear all appeals from 
all such rulings, whether 
brought by plaintiffs or 
defendants) would mitigate 
this problem and promote 
correctness and uniformity 
of class certification 
decisions. 

The Coercive Discovery 
Problem 

As detailed above in Chapter 
3, the discovery process 
imposes huge costs on 
American businesses both 
because of the astronomical 
expense associated with 
discovery of electronic 
information and because 
cost-shifting is so rare. 
Because defendants 
obviously would prefer to 
avoid these exorbitant costs, 
discovery is all too often 
used as a weapon to coerce 
them to settle. One way to 
limit this problem is to defer 
any discovery until the trial 
court resolves any threshold 
motions to dismiss the 
case (or similar challenges) 
and thereby determines 
that the case has enough 
merit to proceed past the 
pleading stage. Although 
some federal courts already 

do that as a matter of 
course,169 others allow costly 
discovery to proceed even 
before deciding if a case 
has any merit.170 A uniform 
bar on discovery in putative 
class actions until threshold 
motions are decided would 
eliminate the checkerboard 
of standards applied by 
federal courts and protect 
parties from abusive and 
wasteful discovery requests. 

The myriad problems posed 
by current class action 
practice are not a reason 
to sit idly by and throw 
up our hands. Instead, 
they should serve as an 
impetus for considering 
the range of pragmatic 
proposals outlined above, 
which individually (and in 
the aggregate) would help 
ensure that class benefits 
end up in the right place, 
increase transparency in 
the class action system and 
make class proceedings 
fairer and more efficient for 
parties and courts. 

“In light of the significantly high reversal 
rate of class certification decisions that are 
reviewed under Rule 23(f), it stands to reason 
that many erroneous certification decisions 
ultimately evade any appellate review, resulting 
in needless settlements and creating bad law 
that is potentially applied in other cases.”
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Originally conceived as a narrow procedural vehicle for vindicating 
alleged civil rights violations, the class action device has become a 
weapon for plaintiffs’ attorneys hellbent on maximizing profit under the 
guise of consumer protection. 

While some class actions are 
legitimate, from a consumer 
perspective, most serve little 
purpose. As the examples 
detailed in this paper 
illustrate, through the use of 
“fee-centric” settlements and 
cy pres, class actions yield 
few (if any) tangible benefits 
for American consumers. In 
addition, class actions are 
replete with ethical issues, 

with class counsel routinely 
engaging in self-dealing 
and increasingly ceding 
control over their lawsuits 
to financially interested 
third party funders. And 
even assuming that class 
actions do redress harm 
on a large scale—which 
they generally do not—
they do so in an utterly 
inefficient manner through 

“no-injury” and “issues” 
classes. Accordingly, the 
time is ripe for enacting the 
kind of meaningful reforms 
discussed above in Chapter 
6, which would both restore 
at least some confidence in 
the class action device and 
promote the fair and efficient 
administration of civil justice. 
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